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GENERAL EXPLANATORY NOTE

[ ] Wordsin bold type in square brackets indicate deletions from the principal Act

Words underlined with a solid line indicate insertions into the principal At
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Notesto this Draft

This draft proposes amendments to the Companies Act, 2008 to—

@)

(b)

©

(d)

A Table of Changes is appended to th

provisions of the Companies Act

better provide for the administration of the principal Act, and in particular to

establish aproper foundation for certain necessary regulations;

continue the mechanisms established under section 335 of the Companié
to dlow for the transfer of registration of foreign companies to the j.

Republic;

address dignificant errors, infelicities and ambiguit ‘that could result in

misapplication of the principal Act in amanner contrary to its uﬁderlyi ng policy; and

correct various numbering, spelling, feference, aignment and

typographical errorsin the text.

tof ‘this Bill, setting out a complete list of all
affected by amendments proposed in this Bill.
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Part 6 — Amendments affecting Chapter 6 of the Principal Act

76.  Amendment of Title of Part A of Chapter Six of Act 71 of 2008

Chapter 6 of the principal Act is hereby amended by the substitutionimmediately after the
5 Title of the Chapter, for the Part heading, of the following:

“Part A”

77. Amendment of section 128 of Act 71 of 2008

Section 128 of the principal Act is hereby amended by—

(8 the subdtitution in subsection (1)(f)(i), for the eggon “[fall] due’, of the

10 expression “become due”; and
(b)  thesubstitution, for subsection (2), of

“(2) For the purpose of subsection
related to that compan
that holds [shakes

)[(H)](g), an employee of a company is hot

y as aresult of being a member of a trade union

15 78.  Amendment of section 129.6f Act 71 of 2008

Section 129 ipal Act is hereby amended by the substitution, for subsection (7),

of thefalla

. If the board of a company has reasonable grounds to believe that the company
is financially distressed, but the board has not adopted a resolution
20 contemplated in this section, the board must deliver a written notice to each
affected person, setting out the criteriareferred to in section 128 (1)[(e)](f) that
are gpplicable to the company, and its reasons for not adopting a resolution

contemplated in this section.”
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79.

80.

81.

82.

Amendment of section 132 of Act 71 of 2008

Section 132 of the principa Act is hereby amended by the substitution in subsection (1)(b),

for the expression “[a] person”, of the expression “ an affected person”.

Amendment of section 134 of Act 71 of 2008

Section 134 of the principal Act is hereby amended by the insertion, immediatel ‘A:':'after the

section number, of the following: “(1)”.

Amendment of section 135 of Act 71 of 2008

Section 135 of the principal Act is hereby amended by the substitutiorvin subsection (3), for

the opening phrase, of the following:

“(3) After payment of the practitioner’s remuner and [costs|expenses referred to in

section 143, and other claims arising of'the costs of the business rescue

proceedings, &l claims contemplaté

(Acvt No. 24 of 1936)]anddespite any provision of an agreement to the

cohtrary, during business rescue proceedings, the practitioner may—jcancel

or]

(a) entirely, partially or conditionaly[cancel or]suspend,_for the duration of

the business rescue proceedings,[entirely, partially or conditionally]any

obligation of the company that—

(i) arises under[any provison of] an agreement to which the

company [isjwas a party at the commencement of the business
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rescue [period] proceedingg, other than an agreement of
employment]; and

(i) would otherwise become due during those proceedings; or

(b) apply urgently to a court to entirely, partially or conditionallycancel, on

5 any terms that are just and reasonable in the circumstances,any agreement

to which the company is a party.”

(b) theinsertion, immediately after subsection (2), of the following:

“(2A) When acting in terms of subsection (2)—

(@) abusinessrescue practitioner must not

spend any provision of—

10 (i) an employment contract; or

35A or 35B of the Insolvency Act,
li

(ii)  an agreement to whig
1936 (Act No.

(b) acourt may no cel any provision of an employment contract, except

as contempl aed in subsection (1); and

ractitioner suspends a provision of an agreement relating

15 (©

to security granted by the company, that provision nevertheless

inues to apply for the purposes of section 134, with respect to any

proposed disposal of property by the company.”

83. stitution for section 138 of Act 71 of 2008

20 incipal Act is hereby amended by the substitution,for section 138, of the following:
“Qualifications of practitioners

“138. (1) A person may be appointed as the business rescue practitioner of a company only

if the person—

(@ isamemberin good standing of—
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(i)  alegal, accounting or business management profession that is subject to

regulation by aregulatory authority; or

(ii)  bhas been [prescribed] licensed as suchby the [Minister]Commission in
terms of subsection (2);

5 (b) isnot subject to an order of probation in terms of section 162 (7);

(¢ would not be disgudified from acting as a director of the comp
section 69 (8);

would lead a
ntegrity, impartiality

(d) does not have any other relationship with the compai
reasonable and informed third party to conclude that t

10 or objectivity of that person is compromised b.that relationship; and

(e) isnot related to a person who has arekgti p contempl ated in paragraph (d).

“(2) For the purposes of subsection (1)(a)(i |hister] the Commission

may[designateone]licenseany qu
regulate the practice of per sons}.to pf%tice as gpractitioner[s] in terms of this
15 [Act] Chapter, and may sus

person[or associationwithin the Republicto

withdraw any such licence in the prescribed

ions predominantly to promote sound principles and good

. practice of businessturnaround or rescue; and]

20 has sufficient human, financial and operational resources, and
adequate administrative procedures and safeguards, to enable it to
function efficiently and to effectively carry out itsfunctionsin terms
of this Chapter, or presents to the Minister a credible plan to

acquire or develop those resources.]

25 “(3) The Ministermaymake regul ations prescribing—
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(8 [impose reasonable conditions upon a person or association designated by
the Minister in terms of subsection (2), with respect to the carrying out of
its functions and powers in terms of this Chapter; and]standards

andprocedures to be followed by the Commission in carrying out its licencing

5 functions and powers in terms of this section; and

(b) [make regulationsprescribinglminimum qualifications for a person to

practice as a business rescue practitioner, including differest™minimum

gudificationsfor different categories of companies. [—

[(i) minimum qualifications for admission of a

10 abusinessrescue practitioner; and

15

85.

20

the substitution in subsection (3), for paragraph (a), of the following:

“(& [Alany materia transactions [involved]involving the company or the assets of
the company, and occurring within 12 months immediately before the business

rescue proceedings began;”

25 (b) thesubstitution in subsection (3), for paragraph (b), of the following:
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86.

87.

“(b) any court, arbitration or administrative proceedings, including pending
enforcement proceedings, involving the company;”

Amendment of section 143 of Act 71 of 2008

Section 143 of the principal Act is hereby amended by the substitution in subsection (4), for
paragraph (b), of the following:

“(b) [that] the remuneration provided for in the agreement is egregiously unr

having regard to the financia circumstances of the company.”

Amendment of section 144 of Act 71 of 2008
Section 144 of the principal Act is hereby amended by—

(@ thesubstitution in subsection (3), for paragrag of the following:

“(@

the head office of the relevant trade union, of

each court proceeding; deci 'on',‘ meeting or other relevant event concerning

(b)

extent that the employee is a creditor, as contemplated in subsection [(1)](2);
ar]d”

88.

Amendment of section 151 of Act 71 of 2008

Section 151 of the principal Act is hereby amended by the substitution, for subsection (1),
of the following:

“(1) Within 10 business days after publishing a business rescue plan in terms of section

150,[ T]the practitioner must convene and preside over a meeting of creditors and any
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other holders of avoting interest, called for the purpose of considering the [proposed
rescue] plan [withinl0 business days after the publication of that plan in terms
of section 150].”

89. Amendment of section 152 of Act 71 of 2008

Section 152 of the principal Act is hereby amended by—

(@  thesubstitution in subsection (1), for paragraph (a), of the following:

“(a) introduce the proposed business plan for consideration
if applicable, by the shareholders;”

(b)  thesubstitution in subsection (6), for paragraph (b),®f the following:

“(b) if the business rescue plan was approyed sharehol ders of the company,

as contemplated in subsection the practitioner may amend the

company’s Memorandum ofi1n ion to authorise, and determine the

PO
preferences, rights, limitations and other terms of, any securities that are not

otherwise authorised,” e contemplated to be issued in terms of the

business rescue

lan;:despite any provision of section 16, 36 or 37 to the

contrary.”

90. Amendment of section 15 bf Act 71 of 2008

Section 153 & p;ﬁr-nci pal Act is hereby amended by the insertion, immediately after

the followi ng:

On an application contemplated in subsection (1)(&)(ii), or (1)(b)(i)(bb), a court may

order that the vote on a business rescue plan be set aside if the court is satisfied that it

is reasonable and just to do so, having regard to—

(@ the interests represented by the person or persons who voted against the

proposed business rescue plan;

(b) theprovision, if any, made in the proposed business rescue plan with respect to

the interests of that person or those persons; and
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(¢ afair and reasonable edimate of the return to that person, or those persons, if

the company were to be liguidated.”






